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IN THE COURT OF THE J.M.F.C Nalbari, ASSAM. 

G.R. Case No. 1881/2015 

U/s 147/447/427/323/354 I.P.C. 

  

STATE 

-Vs- 

Dilip Deka & Ors. 

                                                    ..... Accused 

 

PRESENT:  Z. Chaliha, A.J.S. 

  Nalbari, 

 

For the Prosecution: Mr. H. Sarma         .Ld. Asstt. P.P.  

For the Defence: Mr. Pratul Kr. Sarma     .Ld. defence advocate 

 

Evidence recorded on: 12.05.16, 6.06.16, 28.07.16, 19.08.16, 26.09.16, 

21.10.16, 11.11.16, 3.02.17, 20.03.17, 20.05.17, 6.07.17, 31.07.17, 

3.03.18 

Argument heard on: 25.06.18, 7.07.18, 7.08.18, 4.09.18, 28.09.18, 

3.10.18. 

Judgment delivered on: 15.10.18. 

 

JUDGMENT 

1) The instant criminal case is set in motion through a written ‘ejahar’ lodged 

by one  Nagendra Nath Deka  on 15.12.2015 before Nalbari P.S., alleging 

inter alia that on the said date at around 10-10:30 am, the FIR named 

accused persons came for fishing at their pond and when the informant 

objected them, the accused persons uprooted and destroyed the boundary 

fencing of the informant's residence and thereafter chased and beat 

Diganta Deka, Suren Deka, Nagen Deka, Jonali Deka, Dipsikha Deka and 
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Jamini Deka and caused injury to them. The informant stated that the 

accused persons had grabbed Jonali and Dipsikha by their hair and hurled 

them down to the ground and thereafter slapped them and punched them 

on their back and caused injury to them. The informant stated that due to 

such assault the victims are being treated at Baruah Nursing Home and 

when Suren Deka was being taken to the hospital, the accused Dwipen 

Deka and Ajit Deka chased him and tried to kill him. The informant stated 

that the accused persons tore off the wearing clothes of Jonali Deka and 

later grabbed her by her chest and assaulted her and then pushed her to 

the pond in order to kill her. Hence the case. 

2) That on receipt of the ezahar at the P.S, it was registered as Nalbari P.S 

case No. 847/15 u/s 147/447/427/325/354 I.P.C. On the basis of the 

‘ezahar’, police started investigation and after completion of investigation 

finding prima facie materials against the accused Dilip Deka, Dwipen 

Deka, Ajit Deka, Rintu Deka and Bintu Deka, the police submitted the case 

in Charge-sheet U/s 147/447/427/323/354 of I.P.C. vide Charge-sheet no. 

477/15 dated 29.12.15. 

3) That on submission of the charge-sheet it was accepted and cognizance 

was taken U/s. 147/447/427/323/354/34 I.P.C. by this court.  As the 

accused persons were on police bail at the stage of investigation, 

summons were issued to them and on their appearance they were allowed 

to go on court bail to face the trial. 

4) That copy was furnished to the accused persons and on finding prima 

facie materials of offence, particulars of offence and substance of 

accusation for offence U/s 147/447/427/323/354/34 I.P.C., were explained 

to the accused persons and they were asked individually whether they 

pleaded guilty, to which they pleaded not guilty and claimed to be tried. 

5) That in the course of hearing the prosecution side examined 14 nos. of 

witnesses. The prosecution side marked and exhibited 11 nos., of 
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documents. The accused were examined U/s 313 Crpc. The defence case 

is of total denial and they declined to adduce any evidence. 

 

6) Points for determination:- 

 

I. Whether the accused persons on 15.12.2015 at around 

10:10 am, at Borajara under Nalbari P.S., were 

members of an unlawful assembly and in prosecution 

of the common object of such assembly committed 

rioting and thereby committed offence punishable U/s 

147 I.P.C.? 

II. Whether the accused persons on the aforesaid date, 

time and place in furtherance of their common 

intention criminally trespassed into the property of the 

informant and thereby committed offence punishable 

u/s 447/34 I.P.C? 

III. Whether the accused persons on the aforesaid date, 

time and place in furtherance of their common 

intention committed mischief by uprooting and 

destroying the boundary fencing of the informant's 

residence and causing loss or damage to the amount of 

fifty rupees or upwards and thereby committed offence 

punishable u/s 427/34 I.P.C? 

IV. Whether the accused persons on the aforesaid date, 

time and place in furtherance of their common 

intention voluntarily caused hurt to Diganta Deka, 

Suren Deka, Nagen Deka, Jonali Deka, Dipsikha Deka 

and Jamini Deka and thereby committed offence 

punishable u/s 323/34 I.P.C? 
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V. Whether the accused persons on the aforesaid date, 

time and place in furtherance of their common 

intention assaulted and applied criminal force upon 

Jonali Deka with an intent to outrage her modesty and 

knowing it likely that it will thereby outrage her 

modesty and thereby committed offence punishable u/s 

354/34 I.P.C? 

 

7) Discussion, Decision and Reasons thereof:-  

Heard arguments of both sides. Perused the Case Record. My findings are 

as follows:- 

8) The prosecution examined the informant as PW1. Pw 1 – Nagendra Nath 

Deka deposed in his evidence that he knows the accused persons and that 

the alleged incident occurred on 15.12.15 at around 10-10:30 am. The 

informant stated that accused Dwipen, Dilip, Ajit, Rintu and Bintu came for 

fishing in a pond (owned by the informant) and when he told the accused 

not to catch fish from the said pond, accused Ajit gave him fist blows and 

Dwipen kicked him from back and Dilip beat him from backside and as 

such he fell down on the ground and raised hue and cry. On hearing 

commotion, when the informant's son Diganta came to P.O, and 

questioned the accused, Dilip caught Diganta and accused Dwipen and Ajit 

started beating Diganta. The informant stated that the accused persons 

broke the boundary fencing of their house and when his wife intervened 

from beating the informant and her son, accused Mintu and Bintu beat her 

and later when Jonali came to P.O., accused Dwipen, Dilip and Ajit beat 

Jonali and tore her clothes. The informant stated that accused Dilip, 

Dwipen and Ajit had beaten Dipsikha and Suren and later stood in front of 

their house and obstructed them from not going to the hospital, after 

which they somehow managed to reach hospital, but accused Dwipen and 

Ajit caught them at road and beat Diganta and Suren again. The 
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informant stated that local people sent Diganta and Suren to Nalbari Civil 

hospital and later they were referred to Baruah Nursing home and 

thereafter referred to Guwahati. Pw 1 stated that he had lodged ejahar 

against the accused persons on the same date and that Ext 1 is the ejahar 

and Ext 1(1) and Ext 1(2) is his signature. Pw 1 stated that police had 

seized 4 pieces of bamboo sticks from P.O., and that Ext 2 (which is under 

objection) is the seizure list and Ext 2(1) is his signature. 

9) Pw 1 in his cross deposed that he first went for treatment and later lodged 

the ejahar. Pw 1 revealed that he have not stated in the ejahar that the 

said pond is owned by four of their families. Pw 1 revealed that the said 

pond is located near a Kali mandir and the expenditure of the said Kali 

mandir is borne by public through income raised from the said pond of 

which Suren is President and Bansidhar is Secretary. Pw 1 revealed that 

Diganta and Suren went to hospital through Boligaon which is more than 2 

km away from their home and he have not seen the occurrence at 

Boligaon. Pw 1 stated that apart from Suren and Diganta, the other four 

victims took treatment on next day i.e., on the following morning. Diganta 

and Suren was referred to GMC Hospital.  

10) Pw 2 – Jamini Deka deposed in her evidence that the incident occurred on 

15.12.15 and that four of their families have a common pond and a Kali 

Mandir. Pw 2 stated that in the said pond at around 10:30 am, Dilip, 

Dwipen, Ajit, Bintu and Mintu came to catch fish and when Nagen Deka 

(her husband) objected the accused persons, accused Ajit gave Nagen fist 

blows and accused Dilip and Dwipen beat Nagen with bamboo sticks and 

when Nagen shouted for help, her son Diganta came out and then 

accused Dilip caught her son and Ajit and Dilip beat Diganta. When Pw 2 

intervened, accused Bintu pulled her by her hair and Mintu beat her with 

bamboo sticks of their compound fencing and pushed her to the ground. 

Pw 2 deposed that when Jonali came to P.O., accused Dilip caught hold of 
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Jonali and accused Ajit and Dwipen grabbed her by her chest and tore her 

clothes and tried to throw her into the pond and when Dipsikha came to 

P.O., accused Ajit gave her fist blows and Dilip hurled her to the ground. 

Pw 2 deposed that when Suren came to P.O., accused Dilip, Bintu, Mintu, 

Ajit and Dwipen pushed him in front of her kitchen and thereafter all the 

accused stood at road and prevented them from not going to hospital. But 

somehow Diganta took Suren to hospital and in the meantime accused 

Dwipen and Ajit obstructed them and beat them again. Pw 2 deposed that 

both Dwipen and Ajit told her that they had beaten Diganta and Suren 

who were sent to the hospital by local people. Pw 2 deposed that they 

went for treatment on the next day of occurrence. 

11) Pw 2 in her cross revealed that she reached P.O. after 10 minutes of the 

alleged incident i.e., when her husband was being beaten by the accused 

persons. Pw 2 revealed that she have not seen who had beaten her 

husband and that she sustained bleeding injury due to being assaulted by 

the accused persons. Pw 2 deposed that she was examined by doctor and 

her clothes were stained by blood due to bleeding. However, she did not 

gave her blood stained clothes to police. Pw 2 stated that apart from 

herself and her husband and the accused persons, nobody was present at 

P.O. Pw 2 revealed that she was beaten by 4 ft bamboo sticks twice and 

her back was swollen due to such hits  and as such she went to home 

because of her bleeding. Pw 2 deposed that when she came to P.O. again, 

she saw the accused persons beating Jonali. Pw 2 deposed that police had 

recorded her statement on the said date of occurrence and she went to 

hospital after giving her statement. Pw 2 also revealed that police had 

recorded her statement and also of Jonali and Dipsikha. Pw 2 revealed 

that she does know how many times her husband was hit by the accused 

persons. Pw 2 also revealed that Diganta was beaten by Dilip and Dwipen, 

but she do not know – in whose hit her/Diganta son was injured. Pw 2 
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stated that the occurrence took place for about one to one and a half 

hours and around 30-40 local persons gathered at P.O., but she does not 

know the names of the persons present at P.O. Pw 2 stated that police did 

not seized the torn clothes of Jonali. Pw 2 revealed that Dipsikha was 

given fist blows on her back by accused Ajit and due to such hit Dipsikha 

sustained swollen back. Pw 2 revealed that accused Dilip threw Dipsikha 

and she fell 10 ft away and that all the five accused persons had beaten 

Suren simultaneously with bamboo sticks, due to which Suren sustained 

bruised injuries on his hand and after that Suren and Diganta went to 

hospital on their bike. Pw 2 revealed that on the day of occurrence Dilip 

Deka's hand was fractured and that she had heard of the same from 

others. 

12) Pw 3 – Jonali Deka deposed in her evidence that she knows the accused 

persons and that the incident occurred on 15.12.15 at around 10:30 am. 

Pw 3 stated that four of their families have a common pond situated in 

front of their house and near the banks of the pond, there is a Kali 

mandir. Pw 3 deposed that on the day of the incident Nagen Deka who is 

the informant went to sweep the floor of the mandir and at that time the 

accused persons came for fishing in the said pond and when the informant 

asked the accused persons not to catch fish from the pond, accused Ajit 

punched Nagen on his face and accused Dwipen picked him from backside 

and thereafter accused Dilip Deka plucked the bamboo fencing and beat 

Nagen Deka with the same. Pw 3 stated that on being assaulted, Nagen 

started screaming - reacting which Diganta Deka came to save Nagen and 

at that accused Dilip and Dwipen beat Diganta. Later when Jamini went to 

save Nagen and Diganta, accused Bintu and Rintu beat her with bamboo 

rod and pushed her to the ground and as a result Jamini was injured on 

her face. Pw 3 deposed that when she along with her daughter Dipsikha 

went to P.O., accused Dilip caught her by her hair and Ajit clutched her 
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chest and tore her blouse and chadar and accused Dwipen kicked her and 

had asked the other accused to throw her at the pond. Pw 3 also stated 

that accused Dilip caught hold of her daughter by her hair and Ajit 

punched her daughter on her back and pushed her daughter to the 

ground. Pw 3 deposed that when her husband Suren Deka came for their 

help, accused Dilip grabbed Suren and later accused Ajit and Dwipen beat 

him with bamboo rod and took him towards their house. Pw 3 stated that 

the accused persons destroyed the compound fencing of their house and 

threatened them and went away. Pw 3 also stated that when Suren and 

Diganta tried to go to hospital through a different route, accused Dwipen 

and Ajit blocked their way from the front side and beat them. Later 

accused Dwipen kicked Suren and accused Ajit beat both Suren and 

Diganta with bamboo rod and after beating them, accused Ajit and 

Dwipen came in front of their house and told them that they have beaten 

Suren and Diganta. Pw 3 stated that both Suren and Diganta were sent to 

hospital by local peoples of Bolighat village by e-rickshaw. Pw 3 stated 

that they admitted Suren to Barua Nursing Home where he was admitted 

for four days and on the said date of occurrence, the informant had 

lodged the ejahar against the accused persons and on 16.12.16 all the 

injured went for medical check-up at Nalbari Civil Hospital. 

13) Pw 3 in her cross deposed that the said pond is owned by four of their 

families and out of that, 2 families belong to the accused persons and the 

four families consists of Nagen, Suren, Tarini, Dilip and Ajit and these four 

families have now extended to 10-12 families and all of them have 

common interest over the said pond. Pw 3 revealed that Dilip Deka had 

filed a case against them alleging that they had beaten him. Pw 3 also 

revealed that police had recorded her statement on the day of occurrence 

and that she has not seen Nagen Deka being assaulted by the accused 

persons but have heard from  Nagen himself. Pw 3 stated that she 
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reached P.O., when Jamini was being beaten, but she did not noticed for 

how many times Jamini was beaten. Pw 3 also stated that she have not 

seen the incident at Boligaon.  

14) Pw 4 – Diganta Deka deposed in his evidence that he knows the accused 

persons and that on 15.12.15 at around 10:30 am, his father had went to 

clean the Kali Mandir and at that time accused Dilip, Dwipen, Ajit, Rintu 

and Bintu came for fishing at the pond near the banks of the Kali Mandir 

and when his father tried to stop the accused persons from fishing, 

accused Ajit gave his father fist blows and accused Dwipen kicked his 

father and accused Dilip beat his father with bamboo rod and when his 

father raised hue and cry, he came out of his home and saw his father 

being beaten by the accused persons and when he asked the accused 

persons why they were beating his father, accused Dilip grabbed him and 

accused Dwipen amd Ajit beat him with bamboo fencing. Pw 4 deposed 

that when his mother Jamini Deka came to P.O., she was beaten by Rintu 

and Bintu by bamboo sticks and was later hurled to the ground, grabbed 

by her hair. Pw 4 deposed that when Jonali came to P.O., accused Dilip 

dragged Jonali by her hair and accused Ajit tore her blouse and chadar 

and Dwipen kicked her on her stomach and on seeing that when Jonali's 

daughter Dipsikha started screaming, accused Ajit beat Dipikha and 

accused Dilip pushed Dipsikha holding her hair and accused Dwipen tried 

to kill Jonali by throwing her into the pond. Pw 4 deposed that when 

Suren Deka came to P.O., and tried to save Jonali, accused Ajit and Dilip 

brought Suren home by beating him with bamboo sticks on the whole 

way. However, Suren somehow managed to free himself from the accused 

persons and came running to the house and fell on the varandah. Pw 4 

stated that the accused persons stood in front of their house and broke 

the compound fencing of their house and threatened them to burn their 

granary and left away. Pw 4 also stated that the accused persons stood in 
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front of their house and prevented them from going to the hospital. Pw 4 

stated that he along with Suren went to hospital through a different route 

and on their way to the hospital, accused Dilip and Ajit armed with 

bamboo rod restrained them from going to the hospital and beat them 

with bamboo rod and as such the helmet worn by him had shattered. Pw 

4 stated that he was injured on his whole body and Suren was injured on 

his stomach and head. Pw 4 deposed that when Suren Deka fell on the 

ground, accused Dwipen kicked Suren on his head, back and chest and 

Dwipen after beating Suren had smiled at Ajit and told him that Suren has 

died and left away. Pw 4 deposed that village people had sent them to 

hospital. Suren Deka was referred to GMCH, but he was admitted to Barua 

Nursing Home. Pw 4 revealed that his father had lodged ejahar against 

the accused persons. Pw 4 stated that Suren Deka is still not completely 

cured. 

15) Pw 4 in his cross revealed that at the time of incident he was at home. Pw 

4 stated that the said pond is managed by 12 families. Pw 4 revealed that 

in the case filed by Dilip Deka, he along with Suren Deka is the accused. 

Pw 4 stated that his mother came to P.O after he was beaten by the 

accused persons. Pw 4 stated that he took Suren Deka to hospital on a 

bike ridden by him. 

16) Pw 5 – Dipsikha Deka deposed in her evidence that she knows the 

accused persons and that the alleged incident took place on 15.12.15. Pw 

5 deposed that they have a pond in front of their house and there is a Kali 

mandir near the said pond and the relevant date, when her uncle was 

lighting lamp in the mandir – Rintu Deka, Bintu Deka, Ajit Deka, Dipen 

Deka and Dilip Deka came to the said pond with fishing net to catch fish 

and when her uncle tried to stop them – accused Ajit punched him, while 

Dipen kicked him and thereafter Dilip plucked bamboo fencing from the 

front of their house and started beating her uncle. Pw 5 stated that on 
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hearing her uncle's cries, her brother Diganta Deka went to P.O and saw 

her uncle lying on the ground and on asking the accused why they had 

beaten Nagen Deka – accused Dilip grabbed Diganta, while Ajit and Dipen 

started beating Diganta with bamboo rod. Pw 5 deposed that when her 

aunt Jamini Deka rushed to P.O., accused Rintu and Bintu beat her with 

bamboo rod and dragged her by her hair – after which she along with her 

mother Jonali came to P.O., and on seeing them, accused Dilip caught 

hold of her mother by her hair and dragged her, while Ajit tore her 

mother's blouse and chadar. Pw 5 also stated that Dipen kicked her 

mother on her chest and stomach and tried to push her into the pond and 

when she tried to intervene, accused Ajit punched her and Dilip caught 

her by her hair and pushed her. Pw 5 stated that on hearing their cries, 

their father Suren Deka came to P.O., and when he tried to save her 

mother, accused Dilip grabbed Suren, while Dilip and Ajit beat him with 

bamboo rod and dragged him towards the front of their house and 

somehow her father ran from their clutch and fell on the varandah and 

thereafter the accused uprooted the compound fencing of their house and 

threatened them to burn two granaries of their house. Pw 5 also stated 

that the accused persons started threatening them from their way – so 

that they could not go to the hospital. Pw 5 deposed that Suren and 

Diganta went to hospital through a different road, however Dipen and Ajit 

restrained them on their way and beat them with bamboo rod. Pw 5 

stated that the incident took place near Pakowa gaon. Pw 5 stated that 

accused Ajit had broken the helmet of Diganta with bamboo rod and that 

Diganta was injured on his legs, head and chest and that Suren was 

injured on his hands, legs and head. Pw 5 stated that Dipen kicked her 

father in his stomach and legs and as such he was grievously injured – 

after which local people sent her father and brother to hospital in a 

rickshaw. Later they were shifted to Nalbari hospital and thereafter 
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referred to GMCH, but due to financial constraint – they admitted them in 

Baruah Nursing Home. Pw 5 deposed that she was treated at Nalbari 

hospital on the day of occurrence. 

17) Pw 5 in her cross deposed that police recorded her statement on the day 

of occurrence and that she went to hospital for her treatment after giving 

her statement to police. Pw 5 revealed that she went to Nalbari hospital 

along with Jonali Deka, Jamini Deka and Nagen Deka in a tempo during 

evening time. Pw 5 revealed that Diganta and Suren who were grievously 

injured went for treatment at Nalbari hospital on a bike – which was 

ridden by Diganta. Pw 5 revealed that none of her family members were 

present when Nagen Deka was beaten by the accused persons. Pw 5 later 

on stated that Diganta saw the accused person beating Nagen deka and 

that they went to P.O., 1 minute after Diganta went to P.O. Pw 5 revealed 

that neither she, nor her mother or her aunt saw the accused persons 

beating Diganta. Pw 5 also revealed that they have not seen Dilip 

clutching Diganta and later Ajit and Dipen beating him with bamboo sticks. 

Pw 5 deposed that Jamini Deka went to P.O before them. Pw 5 deposed 

that she have not seen the accused persons. Pw 5 revealed that she was 

injured on her back. Pw 5 revealed that the said pond is shared between 

Nagen Deka, Tarini Deka, Ramesh Deka and Tilak Deka and the said pond 

belongs to the Kali Mandir and the people of their locality offer prayer at 

the said mandir. Pw 5 revealed that they have not seen Ajit and Dipen 

beating Diganta and Suren at Boligaon near Pakowa and that a case is 

pending against her father and her brother filed by Bansi Deka alleging 

that they have beaten Dilip Deka. 

18) Pw 6 – Pulak Deka deposed in his evidence that one year ago a quarrel 

had took place between the informant and the accused persons and that 

police had seized two small wooden  logs and two large wooden sticks 

from P.O. and that Ext 3 is the seizure list and Ext 3(1) is his signature. 
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19) Pw 6 in his cross revealed that police had seized the said articles from 

road and the said articles were seized by police on the next day of 

occurrence. Pw 6 also revealed that he does not know what was written in 

Ext 3 and that he have not witnessed the alleged incident. 

20) Pw 7 – Bichitra Deka deposed in her evidence that one year ago police 

seized log pieces from P.O., and that Ext 3 is the seizure list and Ext 3(2) 

is her signature. Pw 7 deposed that a quarrel had took place between the 

informant and the accused persons. 

21) Pw 7 in her cross deposed that she had signed Ext 3 two or three days 

after the alleged incident and that police had seized the said articles at 

around 4 pm to 5 pm. Pw 7 revealed that she do not know what was 

written in Ext 3 and that she signed Ext 3 at P.O. Pw 7 also revealed that 

Dilip's hand was fractured in the said quarrel.  

22) Pw 8 – Suren Deka deposed in his evidence that he knows the accused 

persons and that on 15.12.15 at around 10:30 am, when his elder brother 

went to their family Kali mandir to perform puja, the accused persons 

came to their family pond to catch fish – to which his brother Nagen 

objected and as such accused Ajit punched Nagen on his chest, face and 

stomach and thereafter Dipen kicked him in his back and chest and later 

Dilip uprooted the bamboo fencing of their compound fencing and beat 

Nagen with the same and on hearing his screams, Diganta rushed to P.O 

to which accused Dilip grabbed Diganta, while Ajit and Dipen uprooted 

bamboo sticks of their compound fencing and beat him with the said 

sticks. Pw 8 stated that when Jamini Deka rushed to P.O and tried to 

prevent the accused persons, accused Bintu and Rintu Deka uprooted 

bamboo sticks from their compound fencing and beat her and thereafter 

Rintu hurled Jamini to the ground and grabbed her by her hair and on 

hearing halla Jonali Deka and his daughter Dipsikha came to P.O. and on 

seeing Jonali – accused Ajit grabbed her breast and tore the blouse worn 
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by her and when he tried to beat her, Dipsikha started screaming and 

then Dilip caught hold of her hair and Ajit punched her on her back and 

pushed her to the ground. Pw 8 stated that when he rushed to P.O., he 

saw Jonali's blouse was torn and she was nude in her chest and as she 

tried to cover her chest with her hands, Dilip, Ajit and Dipen tried to push 

her to the pond. Pw 8 deposed that when he tried to caught hold of 

Jonali's feet in order to save her, accused Dilip grabbed him and Ajit, 

Bintu, Rintu beat him with bamboo lathi and when he somehow escaped 

from their clutch and ran towards home, accused Bintu beat him on his 

legs and he ran inside his house and fell on the varandah of their home. 

Pw 8 stated that the accused persons destroyed their compound fencing 

and tried to burn their two granaries of their house and later armed with 

lathi waited outside their house so that they were not able to go to the 

hospital and as such he along with Diganta went to hospital through a 

different route to Nalbari and as they reached Boligaon, accused Dipen 

and Ajit stopped their pulsar bike which was ridden by Dipen  and Ajit was 

the pillion rider and Ajit armed with bamboo lathi started beating him and 

Diganta while Dipen punched him from back and kicked him and due to 

being beaten by bamboo lathi, his helmet was smashed and he lost his 

senses and nearby people from Boligaon came to administer first aid upon 

them  and on seeing them accused Dipen and Ajit fled from P.O. Pw 8 

stated that later Anup Kr. Choudhury sent them to Nalbari Civil hospital 

through e-rickshaw  and later he was referred to GMCH and as his family 

members were also injured, he was treated at Barua Nursing Home where 

he was admitted for 4 days and doctors advised him to go for Neuro 

check-up. 

23) Pw 8 in his cross deposed that the occurrence in front of his house took 

place for about 5-6 minutes and 15 minutes later he went to hospital. Pw 

8 revealed that the pond is inherited by Ramesh Deka, Tilak Deka, Tarini 
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Deka and Nagen Deka and they 12 families share the said pond. Pw 8 

stated that police have recorded his statement. Pw 8 stated that their 

family owns a car which is driven mostly by driver and his brother 

Diganta. Pw 8 also revealed that he reached P.O. when accused were 

beating Jonali and Dipsikha. Pw 8 deposed that he was injured on his 

waist, head and chest. Pw 8 revealed that Ajit Deka's hit by bamboo lathi 

struck him on his hand and as such he sustained bruise injury on his hand. 

Pw 8 revealed that at first assault Diganta was hurt on his back, head, 

hand and leg and his right side of head was swollen. Pw 8 revealed that 

he sustained swollen injury over his head, chest, hand and waist at the 

first occurrence and the said injuries were caused by bamboo lathi. Pw 8 

revealed that his brother Nagen was injured on his back, chest, stomach 

and face and he do not know the number of injuries sustained by Nagen 

Deka. Pw 8 also revealed that he does not know when his brother went 

for treatment. Pw 8 revealed that Jamini Deka was injured on her teeth, 

face and waist and that her teeth was broken and her lips were swollen 

and her back was got swollen and he saw 3 nos of injuries on her back 

above her blouse and he do not know when she went for treatment. Pw 8 

revealed that his wife went for treatment on the next day of occurrence 

and she was injured on both side of her chins, breasts, waist and stomach 

and his daughter sustained swollen injuries on her back and his daugther 

went for treatment on 16.12.16 with her mother and after their treatment 

they met him and both of them were treated at Nalbari Civil Hospital. Pw 

8 revealed that when he along with Diganta was on their way to hospital, 

accused Ajit beat them with bamboo lathi, but the bamboo was not raw 

and that he was hit 4-5 times and two blows struck his head and accused 

Ajit beat him when he got down from his bike and beat Diganta when he 

was also getting down from the bike. Pw 8 revealed that he does not 

know how many hits Diganta sustained, as he had lost his senses. Pw 8 
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revealed that Diganta was hit first at his head and as such his helmet was 

smashed and the said helmet was black in colour. Pw 8 revealed that he 

does not know the registration no of the pulsar bike of accused Dipen 

Deka and also their own bike. Pw 8 revealed that Ajit is his nephew and 

Jonali is his aunt. Pw 8 also revealed that Bansidhar Deka had lodged a 

case against them alleging that they have beat Dilip and fractured his 

hand. Pw 8 deposed that he was fit when police recorded his statement. 

24) Pw 9 – Nayan Sarma deposed in his evidence that 1 year ago, while he 

was on his way to the paddy field, he saw Suren Deka and Diganta Deka 

lying injured on the road and as such he called an e-rickshaw and sent 

both of them to hospital. Diganta said Pw 9 that Ajit and Dipen had beat 

them and that he saw a broken helmet lying on the road. Diganta told him 

that he was assaulted with half split bamboo. Pw 9 deposed that police 

had seized a broken helmet. Ext 2 is the seizure list and Ext 2(2) is his 

signature. MR Ext A is the said seized articles. 

25) Pw 9 in his cross deposed that he have not witnessed the alleged incident 

and that he was told about the alleged incident by Diganta. Pw 9 revealed 

that in MEX A he have not seen any bamboo lathi. Pw 9 also deposed that 

he do not have any personal knowledge as to whom the helmet belongs. 

26) Pw 10 - Dr. Binayak Sarma is the M.O., and had examined Suren Deka 

and found swelling of scalp of size 2cm x 2cm and was advised CT scan 

for brain. However, report was not submitted. Pw     deposed that the 

nature of injury was simple and the age of injury was about 6 hours and 

caused by blunt object. Ext 4 is the injury report and Ext 4(1) is his 

signature. 

27) Pw 10 also examined Diganta Deka and found abrasion over right elbow 

and the said injury was fresh with reddish colour. Pw    also found swelling 

on scalp of size 2cm x 2cm and was advised CT scan for brain. However, 

report was not submitted. Pw    also submitted that the age of injury was 
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about 0-6 hours from the time of examination and that the nature of 

injury was simple, caused by blunt object. Ext 5 is the injury report and 

Ext 5(1) is his signature. 

28) Pw 11 – Dr. Dolly Gogoi is the M.O., and she had examined Jamini Deka 

and had found no sign of external injury and that patient complained of 

chest pain and tooth ache. Patient was treated with conservative 

treatment and was advised x-ray of chest and to attend dental O.P.P and 

surgical O.P.D. However, investigation reports were not submitted. Ext 6 is 

the injury report and Ext 6(1) is her signature.  

29) Pw 11 had also examined Dipsikha Deka and had found no external injury. 

Ext 7 is the injury report and Ext 7(1) is her signature. 

30) Pw 12 – Dr. Dilip Kr. Nath who is the M.O., had examined Nagen Deka 

and had found no external injuries. The patient complained of pain on 

both shoulders and on upper back and on limbo sacral region (back pain) 

and was advised x-ray over limbo sacral region, but no report was 

submitted. Pw 11's opinion is of no external injury. Ext 8 is the injury 

report and Ext 8(1) is his signature. 

31) Pw 12 had also examined Jonali Deka and found swelling over left 

mandibular region and was advised x-ray over mandibular region, but 

report was not submitted. Pw 11's opinion is clinically simple, but final 

opinion could not be given as x-ray report was not submitted. Pw 11 

deposed that the injury was caused by blunt object and Ext 9 is the injury 

report and Ext 9(1) is his signature. 

32) Pw 13 – Ritumoni Baishya deposed in his evidence that he knows the 

accused persons and that on 15.12.15 at around 11 am, while he was 

riding his bike across the road of his house at Niz Pakowa, he saw Suren 

Deka lying on the road and near Suren there was a glamour and pulsar 

bike and a lot of persons gathered around Suren. Pw 12 deposed that 

they put Suren in an e-rickshaw and sent him to hospital. Pw 12 deposed 
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that Suren had bruised injuries on his head and he was not fully 

conscious. Pw 12 heard from co-villagers that Suren Deka was assaulted 

but he do not know who had assaulted him. 

33) Pw 14 – Dipjyoti Talukdar deposed in his evidence that he knows the 

accused persons and that on 15.12.16 at around 12 pm, when he crossed 

the Kali mandir in front of Nagen Deka's house, he heard Dipen Deka 

arguing with Nagen Deka and that they were arguing over fishing and that 

he did not joined them as he was on his way to get some puja articles for 

his brother's marriage.  

34) Pw 15 – Indeswari Pegu is the I.O., and her evidence is of routine nature, 

depicting the various stages of investigation. 

35) I have heard the arguments put forward by the Ld APP and the Ld 

defence counsel.   The Ld defence counsel submitted that there happens 

to be inconsistency amongst the ocular as well as medical evidence. The 

medical evidence completely diffract the prosecution version so far factum 

of injuries caused on victims by means of  lathi, fist blows and kicking is 

concerned. Then in that event, as submitted the ocular evidence should be 

rejected in toto. It was argued that the prosecution witnesses have 

concealed the true version of the occurrence and even if their statements 

are taken at their face value it is totally inconsistent with the medical 

evidence. He also pleaded that by suppressing the injuries found over 

person of the accused, the prosecution case is found to be suffering from 

major defect relating to genesis as well as manner of occurrence.  

36) Challenging the veracity of the ocular evidence, it has been submitted that 

on account of embellishment and contradictions apart from having 

inconsistency as well as variations amongst the PWs on each and every 

material aspect, completely make the evidence unreliable, un- 

creditworthy.  
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37) When I have gone through the evidence of the prosecution witnesses, in 

detail it appears that Pw1, Pw2, Pw3, Pw4, Pw5 & Pw8 are the victim 

witnesses and they belong to the same family.Pw7, Pw9, Pw12 and Pw 13 

are the independent witnesses. 

38) On careful scrutiny of the evidence of the victim witness i.e Pw1, Pw2, 

Pw3, Pw4, Pw5 & Pw8 it appears that they have deposed in the same tune 

and tenor. For, the sake of brevity, I refrain myself from separately 

discussing the evidence of the said witnesses as all the said witnesses 

have almost deposed similarly. It appears that their testimonies are copy 

paste of each other’s testimonies. From the cross examination of  the said 

witnesses, it appears, that the defence had suggested  that in the said 

incident accused Dilip Deka was assaulted by Surendra Deka and Dilip 

Deka and he had sustained  grievous injuries on his person, which 

invariably denied by the said witnesses. Coming to the evidence of the 

independent witnesses, it appears that they are not eye witness of the 

occurrence. Hence their evidence do not carry any substantial value for 

the prosecution.  

39) Now,  from reading in between the evidence of the  victim witnesses, it 

appears  that a cross case has been filed by the accused persons as 

against some of the victim witnesses,  the medical evidence of the victim 

witnesses  plays a vital role in determining the guilt of the accused 

persons, in absence of substantial independent evidence. 

40) All the victim witnesses had claimed that were brutally attacked by the 

accused persons with lathi and were also given fist blows and kicks. It is 

also   their case that in the alleged incident they had sustained serious 

injuries on their person and needed medical attention for the same. 

41) On perusal of the  injury reports of victim witnesses namely Jamini Deka, 

Dipshika Deka, Nagendra Nath Deka, Jonali Deka, Surendra Deka and  

Diganta Deka  alongside the testimony of the doctors who had examined 
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them, it appears that apart from Surendra Deka and Diganta Deka none of 

the other alleged victim witness had any injuries on their person. Neither 

were they examined on the day of occurrence.   

42) It is the case of the prosecution that the victim witnesses were physically 

attacked by five no’s of adult male accused persons and were given lathi 

blows, kicks and fist blows by the accused persons. The intensity of the 

assault was of such degree that Surendra Deka and Diganta Deka had 

immediately after the occurrence had gone for medical treatment and on 

their way to hospital, accused Dipen and Ajit Deka agin attacked them 

with lathi, when they became helpless the accused persons incessantly 

kicked them and punched them and they were saved by the local people 

who send them to hospital by e rickshaw. 

43) In Thakur v State AIR 1955 All 189, the Hon’ble Supreme Court observed 

that: “Where there is conflict between the medical evidence and oral 

testimony of witnesses, the evidence can be assessed only in two ways. A 

court can either believe the prosecution witnesses unreservedly and 

explain away the conflict by holding that the witnesses have merely 

exaggerated the incident, or rely upon the medical evidence and approach 

the oral testimony with caution testing it in the light of the medical 

evidence. The first method can be applied only in those cases where the 

oral evidence is above reproach and creates confidence and there is no 

appreciable reason for the false implication of any accused. Where the 

evidence is not of the character and the medical evidence is not open to 

any doubt or suspicion the only safe and judicial method of assessing 

evidence is the second method.” 

44) In Piara Singh v State of Punjab, AIR 1977 SC 2274 it was held that : 

Where there is glaring inconsistency between the direct evidence and the 

medical evidence in respect of the entire prosecution case, there is a 

defect in the prosecution case”. 
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45) In Ram Narain Singh v. State of Punjab AIR 1975 SC 1727, it was held 

that where the evidence of the witnesses for the prosecution is totally 

inconsistent with the medical evidence or the evidence of the ballistics 

expert, it amounts to a fundamental defect in the prosecution's case and 

unless reasonably explained it is sufficient to discredit the entire case. 

46) Thus, the position of law in cases where there is a contradiction between 

medical evidence and ocular evidence can be crystallised to the effect that 

though the ocular testimony of a witness has greater evidentiary value vis-

`-vis medical evidence, when medical evidence makes the ocular 

testimony improbable, that becomes a relevant factor in the process of the 

evaluation of evidence. However, where the medical evidence goes so far 

that it completely rules out all possibility of the ocular evidence being true, 

the ocular evidence may be disbelieved. 

47) In the instant case,  the victim witnesses have alleged that the accused 

persons had attacked them with lathi, dragged them, punched them and 

also kicked yet surprisingly the injuries report of Jamini Deka, Dipshika 

Deka, Nagendra Nath Deka, Jonali Deka do show any injury on their 

person. Had the said victim witnesses been assaulted by the accused 

persons all adult male they in all probability had sustained injuries on their 

person. It is highly unlikely they would escape without even a scratch or 

cut mark on their body. The injuries found on the person of Surendra 

Deka and Diganta Deka are  way to minor  in comparison of their  ocular 

testimony in regard to the intensity of assault on them by the accused 

persons on two occasions. Another important circumstance which throws 

very serious doubt on the prosecution case and which shows that the 

prosecution has overstated its case is the dramatic narration of the 

incident that one by one the victim witnesses went to the place of 

occurrence and were assaulted left injured therein by the accused persons 

and thereafter when they somehow managed to reach their house the 
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accused persons gheraoed their house and did not let them venture out 

for getting medical attention. It is also difficult to believe that when they 

were gheraeod in their home by the accused none of them made any 

attempt to make a phone call to police station and inform about the 

alleged incident. Again, it is admitted fact that there is cross case between 

the parties, in such case false implication of the accused cannot be ruled 

out. 

48) Situated thus medical evidence plays a significant role   in either proving 

or disproving the entire prosecution case. However, in our case at hand, 

evidence of the victim witnesses for the prosecution is totally inconsistent 

with the medical evidence and, this is a most fundamental defect in the 

prosecution case. It is obvious that where the direct evidence is not 

supported by the expert evidence, then the evidence is wanting in the 

most material part of the prosecution case and it would be difficult to 

convict the accused on the basis of such evidence. 

49) In Raj Kumar Singh @ Raju @ Batya Vs. State of  Rajasthan reported in 

(2013) 5 SCC 722, the Apex Court held that suspicion, however grave it 

may be, cannot take the place of  legal proof. The Court has to maintain 

the vital distance between conjectures and sure conclusions on the 

touchstone of  dispassionate judicial scrutiny based upon a complete and 

comprehensive appreciation of all features of  the case including the 

quality and credibility of the evidence brought on record. Indeed, the 

Court at all times must ensure that miscarriage of justice is avoided and if 

the facts and circumstances of a case so demand, then benefit of doubt  

must be given to the accused.  

50) As discussed earlier, although the related witnesses  have deposed that 

the accused  physically assaulted including female persons , the 

prosecution is not successful in proving the case against the accused 

persons  beyond reasonable doubt inasmuch as the medical evidence do 
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not support the version of the victim witnesses. It is, therefore, found that 

doubt has remained and the same could not be removed by the 

prosecution for the purpose of convicting the persons. The petitioner, in 

my considered view, should get the benefit of doubt and get the order 

acquittal. As a result, accused are given benefit of doubt in so far as the 

alleged offences are concerned.  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

                                        ORDER 

 

Hence considering the above discussions, the accused persons namely 

Dilip Deka, Dwipen Deka, Ajit Deka, Rintu Deka and Bintu Deka are  given 

benefit of doubt and acquitted for offence u/s 147/447/427/323/354  I.P.C 

and are accordingly set at liberty forthwith. 
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The accused person’s bail-bond also stands cancelled after expiry of the 

appellate period. 

 

 Pronounced by me on this open Court, this day the 15th day of October 

2018 under my hand and seal of this Court. 

 

Typed by me and corrected by me:- 

  

Zubee Chaliha, J.M.F.C, Nalbari.
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IN THE COURT OF THE J.M.F.C Nalbari, ASSAM. 
G.R. Case No. 1881/2015 

U/s 147/447/427/323/354 I.P.C. 
  

STATE 
-Vs- 

Dilip Deka & Ors. 
                                                    ..... Accused 

 
ANNEXURE 
 

1 PROSECUTION WITNESSES: 
P.W.1: Nogendra Nath Deka (Informant), 
P.W.2: Jamini Deka, 
P.W.3: Jonali Deka, 
P.W.4: Diganta Deka, 
P.W.5: Dipsikha Deka, 
P.W.6: Pulak Deka, 
P.W.7: Bichitra Deka, 
P.W.8: Suren Deka, 
P.W.9: Nayan Sarma, 
P.W.10: Dr. Binayak Sarma (M.O)., 
P.W.11: Dr. Dolly Gogoi (M.O)., 
P.W. 12: Dr. Dilip Kr. Nath, 
P.W. 13: Ritumoni Baishya, 
P.W. 14: Dipjyoti Talukdar, 
P.W. 15: Indeswari Pegu 
 

2 DEFENCE WITNESSES: 
NIL. 
 

3 EXHIBITS (BY PROSECUTION SIDE): 
Ext 1: Ejahar, 
Ext 1(1), (2): Signature of the informant, 
Ext 2: Seizure list, 
Ext 2(1): Signature of seizure witness Nagendra Nath Deka, 
Ext 2(2): Signature of seizure witness Nayan Sarma, 
Ext 2(3): Signature of I.O., 
Ext 3: Seizure list, 
Ext 3(1): Signature of seizure witness Pulak Deka, 
Ext 3(2): Signature of seizure witness Bichitra Deka, 
Ext 3(3): Signature of I.O., 
Ext 4: Injury report, 
Ext 4(1): Signature of M.O., 
Ext 5: Injury report, 
Ext 5(1): Signature of M.O., 
Ext 6: Injury report, 
Ext 6(1): Signature of M.O., 
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Ext 7: Injury report, 
Ext 7(1): Signature of M.O., 
Ext 8: Injury report, 
Ext 8(1): Signature of M.O., 
Ext 9: Injury report, 
Ext 9(1): Signature of M.O., 
Ext 10: Sketch Map, 
Ext 10(1): Signature of I.O., 
Ext 11: Charge sheet no. 477/15, 
Ext 11(1): Signature of I.O., 
 

4 EXHIBITS (BY DEFENCE SIDE): 
NIL. 
 
 

 
Typed by me and corrected by me:- 
 
Zubee Chaliha, J.M.F.C, Nalbari. 


